











be placed on the ballot. Const. Art. 5, § 2. The unprecedented numbers of invalid signatures on

this petition include, but are not limited to:

16.

A

Persons who were not registered voters were encouraged to sign and did sign the
petition,;

Persons signed with fraudulent, fictitious, and non-existent addresses;

Persons, including circulators, deliberately signed on more than one occasion for
financial gain or for other reasons;

Some of the circulators were not bona fide residents of Oklahoma,

Signatures were not the true signatures of the persons whom they purported to be
from,;

The signatures of the circulators were not properly verified or notarized;

The signatures on the petition were otherwise not validly obtained, witnessed or
signed.

The Petition is, moreover, manifestly in violation of the Fourteenth Amendment

because it is a deliberate and racially-targeted attempt to drive down the number of minority

students, employees and contractors and to relegate those persons to distinctly second-class

political rights in the future. Under the Fourteenth Amendment, neither the Legislature nor the

electorate of Oklahoma have the right to adopt a proposal that has as its aim and effect the

resegregation of public universities and of public employment and contracting.

17.

IP 387 also contains multiple unrelated subjects in violation of Article 24, Section

1 of the Oklahoma Constitution and otherwise violates the procedure and form required for a fair

petition in the State of Oklahoma.



The protesting voters accordingly request that this Court declare IP 387 invalid for the

reasons set forth above.

Motions to associate and to appear pro haec vice
will be filed by:

George B. Washington (Michigan P-26201)
Shanta Driver (Michigan P-65007)

Scheff, Washington & Driver, P.C.

645 Griswold—Ste 1817

Detroit, Michigan 48226

(313) 963-1921

Dated: March 11, 2008

Richard O'Carroll, OBA 11947
O'Carroll & O'Carroll

2171 N. Vancovuer Ave.
Tulsa, OK 74127

918 584 4192

fax 918 599 7997

ATTORNEY FOR PROTESTORS



CERTIFICATE OF MAILING

The undersigned certifies that on the 11™ day of March 2008, a true and correct copy of
the above PROTEST TO THE INITIATIVE PETITION AND OBJECTION TO THE
SIGNATURE COUNT was filed with the Supreme Court of Oklahoma and was mailed, postage

prepaid, to the following persons at the addresses indicated:

Oklahoma Civil Rights Initiative
W. Devin Resides

615 No. Broadway, Suite 203
Oklahoma City, OK 73102

M. Susan Savage
Secretary of State
2300 N. Lincoln Blvd, Room 101
Oklahoma City, OK 73105--4897

W.A. Drew Edmondson
Attorney General

313 N.E. 21* Street
Oklahoma City, OK 75105

Charles S. Thomton

American Civil Liberties Union Foundation
Of Oklahoma

3000 Paseo Drive

Oklahoma City, OK 73103

Richard O’Carroll
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IN THE SUPREME COURT FOR THE STATE OF OKLAHOMA

uﬁ_AE:L HICHIE

CLERK
IN RE: )
INITIATIVE PETITION NO. 387, ) Case No. 105,525
STATE QUESTION NO. 737 )

OBJECTION TO THE SIGNATURE COUNT

TO: THE SUPREME COURT OF THE STATE OF OKLAHOMA

FILED

rand- MAR 1 4 2008
HONORABLE W.A. DREW EDMONDSON OKLAHOMA SECRETARY
ATTORNEY GENERAL OF THE STATE OF OKLAHOMA OF STATE
313 NE 21st Street
Oklahoma City, OK 73105

_and-
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF OKLAHOMA m
Attn: Charles S. Thornton MAR 1 4 2008
3000 Paseo Drive
Oklahoma City, OK 73103 GM%SE;'FW

COME NOW W. Devin Resides, a citizen and elector of the State of Oklahoma, as well

as the Proponent for this State Question Number 737, Initiative Petition Number 387, and the

Oklahoma Civil Rights Initiative (collectively, the “Protestants™), pursuant to 34 O.S. Supp.

2007 § 8(C)(2), hereby protest the signature count made by the Oklahoma Secretary of State and

certified to the Supreme Court pursuant to 34 O.S. Supp. 2007 § 8(C), and further state:

1. This objection is filed within ten (10) days of the publication of notice of the

filing of SQ 737 pursuant to 34 O.S. Supp. 2007 § 8(C)(2), giving this Honorable Court

jurisdiction over the cause.



2. On September 10, 2007, W. Devin Resides, Proponent, and the Oklahoma Civil
Rights Initiative filed with the Oklahoma Secretary of State (hereinafter, “Secretary of State”) an
initiative petition and ballot title proposing an amendment to the Oklahoma Constitution. The
petition was designated Initiative Petition No. 387, State Question No. 737 (“SQ 7377).

3. On December 10, 2007; Protestants delivered signature pamphlets to the Secretary
of State pursuant to 34 O.S. Supp. 2007 § 8(A). Approximately, one. hundred and sixty one
- thousand (161,000) signatures were contained in the signature pamphlets delivered to the
- Secretary of State.

4. Pursuant to 34 O.S. Supp. 2007 § 6.1, the Secretary of State purportedly counted
the signatures submitted in support of SQ 737.

5. On February 7, 2008, the Secretary of State submitted a tabulation of signatures
and a report regarding SQ 737 (the “Report”) to the Oklahoma Supreme Court. In the Report,
the Secretary of State certified the total number of signatures counted for SQ 737 as 141,184.
The Secretary of State also noted that there were a number of irregularities found during the
tabulation of signatures for SQ 737. Contained in Appendices of the Report were lists of
signatures that contained or created “discrepancies” in the physical count conducted by the
Secretary of State. However, the Report did not include all the signatures that were not counted
which are approximately twenty thousand (20,000) signatures.

6. Based on information and belief, the Protestants allege that the Secretary of State

did not accurately tabulate the signatures and did not include valid signatures in the official

count.

2-




WHEREFORE, pursuant to 34 O.S. Supp. 2007 § 8(C)(2), Protestants request that this
Honorable Court find that: 1) the signature count submitted by the Oklahoma Secretary of State
is inaccurate; 2) the Oklahoma Secretary of State did not include valid signatures in its official
tabulation submitted to this Court; 3) all valid signatures not included in the official count by the
Oklahoma Secretary of State will be included when this Court considers whether SQ 737 is
sufficient to be placed on the ballot; 4) award Protestants their costs and attorneys’ fees incurred

herein; and 5) grant such further relief as is fair and reasonable.

Submitted by:

Laure A. Eesides, OBA #19521

Shaun T. Riley OBA#21887

Resides & Resides, PLLC

615 North Broadway, Suite 203

Oklahoma City, Oklahoma 73102

Phone: (405) 605-6547

Fax: (405) 605-6577

ATTORNEYS FOR W. DEVIN RESIDES AND
THE OKLAHOMA CIVIL RIGHTS INITIATIVE
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CERTIFICATE OF SERVICE

The undersigned certifies that on the 13® day of March, 2008, a true and correct copy of
the foregoing Objection to the Signature Count was filed with the Supreme Court of the State of
Oklahoma, personally delivered to the office of the Honorable Attorney General W.A. Drew
Edmondson at 313 NE 21% Street, Oklahoma City, OK and was mailed, postage prepaid, to the
following at the address indicated:

Honorable W.A. Drew Edmondson
Attorney General of Oklahoma
313 NE 21 Street

Oklahoma City, OK 73105

M. Susan Savage

~ Secretary of State

2300 N. Lincoln Blvd, Ste 101
Oklahoma City, OK 73105-4897

Kathy Jeckel

c/o Secretary of State

2300 N. Lincoln Blvd, Ste 101
Oklahoma City, OK 73105-4897

American Civil Liberties Union of Oklahoma
Attn: Charles S. Thornton

3000 Paseo Drive

Oklahoma City, OK 73103

Shaun E . Rile}
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IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

In re:

)

) upp kg
INITIATIVE PETITION NO. 387, ) No. 105,525 Tare 'gfﬁgé‘&;;% (

) » KLA N
STATE QUESTION NO. 737 ) M 1, s,

Micy, g
/4
AMENDED CERTIFICATE OF MAILING CLEg;fRIOH/ .

Comes now Charles S. Thornton, attorney for protestants Mike Shelton, Jabar
Shumate, Fannie Bates, Randall T. Coyne, Bob Darcy, Bernadette Huber, Rey Madrid,
Bernice Mitchell, Earl D. Mitchell, Jr., and Juanita Vasquez Sykes, to present to the
Court this Amended Certificate of Mailing. On March 13™, 2008, attorney Thornton did
in fact mail a copy of all filings made that day (one entry of appearance and nine motions
to associate) to attorney Richard O’ Carroll. Attorney Thornton neglected to include
Richard O’Carroll’s name on the certificates of mailing for the aforementioned filed

documents.

FILED

Respectfully submitted, MAR 17 2008
OKLAHQMA SEChE imnr
R OF STATE
e —

S

o
/
(fﬁarles S. Thornton OBA #15915

AMERICAN CIVIL LIBERTIES UNION
OF OKLAHOMA FOUNDATION

3000 Paseo Drive »
Oklahoma City, OK 73103

(405) 525-3831

RIE@BIWED)

MAR 1 7 2008

OKLAHOMA
SECRETARY OF STATE



CERTIFICATE OF MAILING TO PARTIES

v
! L{‘/ I certify that true and correct copies of the Entry of Appearance was mailed this
~13* day of March 2008, to the following parties, by depositing them in the U.S. Mails,
postage prepaid:

W. Devin Resides
615 N. Broadway, Suite 203
Oklahoma City, Oklahoma 73102

Honorable W.A. (Drew) Edmondson
Attorney General Of Oklahoma

313 N.E. 21* Street

Oklahoma City, Oklahoma 73105

Kathy Jekel

c/o Secretary of State

101 State Capitol

2300 N. Lincoln Boulevard
Oklahoma City, Oklahoma 73105

M. Susan Savage

Secretary of State

101 State Capitol

2300 N. Lincoln Boulevard
Oklahoma City, Oklahoma 73105

George B. Washington

Scheff & Washington, P.C.

645 Griswold Street, Suite 1817
Detroit, MI 48226

Richard O’ Carroll
O’Carroll & O’Carroll
2171 N. Vancouver Ave.
Tulsa, Oklahoma 74127

Charles S. Thornton



IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

IN RE: FILED

SUPREME CouRrT
STATE OF OKLAmUMA

MAR 31 2008
INITIATIVE PETITION NO. 387.

MICHAEL S,
F\LED ELS. RICHIE

WR 31 2008 ORDER OF REFERENCE

STATE QUESTION NO. 737, No. 105,525

W“’o“é"s?i%ﬂw This cause stands assigned to Referee Gregory W. Albert to conduct
hearings on the numerical sufficiency of valid signatures on the initiative measure
under consideration. At the conclusion of the inquiry, the Referee is directed to
report to this Court on the evidence adduced before him, together with all findings
of fact and conclusions of law. Interested parties will be allowed 10 days from the
date the Referee’s report is mailed to them to file exceptions to the content of the
report.

The Referee is empowered to schedule conferences and hearings, to
enforce the compulsory attendance of witnesses pursuant to process issued in
substantial compliance with 12 0.S.2007 Supp. § 2004.1, or as otherwise provided
by law, to administer oaths, to ensure proper and accurate recording of evidence,
to maintain order, and to perform such other incidental functions as are necessary
to carry out the objectives of this order of reference.

The Court’s consideration of legal challenges to the petition unrelated
to the numerical sufficiency of the signatures may proceed independently of the
matters assigned to t_he Referee.

DONE BY ORDER OF THE SUPREME COURT IN CONFERENCE

THIS 31% DAY OF MARCH, 2008.

(Lo Q\prﬁf

[‘\ CHIEF JUSTICE

ALL JUSTICES CONCUR




IN THE SUPREME COURT OF THE STATE OF OKLAHOMA FILE D
STﬂUPREME COURT
ATE OF OKLAHOMA
APR 1 2008

MICHAEL s, RICHIE
CLERK PHIE

FILED

APR 3 2008

OfernuidA 5 SRR
ORDER FOR SCHEDULING CONFERENCE OF STATE

IN RE:

STATE QUESTION NO. 737, No. 105,525

QL S g

INITIATIVE PETITION NO. 387.

All interested parties or their representatives are directed to appear
before the assighed Referee in the State Capitol Building, Supreme Court
Conference Room (2" Floor), on Tuesday, April 8, 2008, at 9:30 a.m., to address the

scheduling of the protests to the Initiative Petition.

DONE BY ORDER OF THE SUPREME COURT THIS 1% DAY OF

APRIL, 2008.

Qo Iy Q\x

(' CHIEF JUSTICE




IN THE SUPREME COURT FOR THE STATE OF OKLAH%M&RP ILED

EME COURT
STATE OF OKLAHOMA
IN RE: ) APR ~ 4 (8
INITIATIVE PETITION NO. 387, ) Case No. 105,525
STATE QUESTION NO. 737 ) M’CHAEL S. RICHIE
CLERK
MOTION TO WITHDRAW STATE QUESTION 737,
INITIATIVE PETITION 387
TO: THE SUPREME COURT OF THE STATE OF OKLAHOMA FILE D
-and- APR 7 2009
OKLAHOMA S cre

HONORABLE W.A. DREW EDMONDSON OF S Eiany

ATTORNEY GENERAL OF THE STATE OF OKLAHOMA

313 NE 21st Street

Oklahoma City, OK 73105

_a_nd_

AMERICAN CIVIL LIBERTIES UNION

FOUNDATION OF OKLAHOMA RECENVED

Attn: Charles S. Thomnton

3000 Paseo Drive APR 0 7 2008

Oklahoma City, OK 73103 N

’ WSECRETARY
OF STATE

-and-
RICHARD O’CARROLL
2171 N. Vancouver Ave.
Tulsa, Ok 74127
COME NOW W. Devin Resides (“Mr. Resides™), a citizen and elector of the State of
Oklahoma, as well as the Proponent for this State Question Number 737, Initiative Petition
Number 387, and the Oklahoma Civil Rights Initiative (“OKCRI,” and together with Mr.

Resides, collectively, the “Movants™), and hereby move to: 1) withdraw State Question Number

737, Initiative Petition Number 387 from consideration by this Court and future submission to



the Oklahoma State Election Board for placement on the ballot and 2) dismiss this matter, and in

support thereof state:

1. On September 10, 2007, Movants filed with the Oklahoma Secretary of State
(hereinafter, “Secretary of State™) an initiative petition and ballot title proposing an amendment
to the Oklahoma Constitution. The petition was designated Initiative Petition No. 387, State
Question No. 737 (“SQ 7377).

3. On December 10, 2007, Movants delivered signature pamphlets to the Secretary
of State pursuant to 34 O.S. Supp. 2007 § 8(A).

4. On February 7, 2008, the Secretary of State submitted a tabulation of signatures
and a report regarding SQ 737 (the “Report™) to the Oklahoma Supreme Court. In the Report,
the Secretary of State certified the total number of signatures counted for SQ 737 as 141,184.

5. Despite their best efforts to obtain signatures in support of SQ 737 in the ninety
(90) day time frame allowed by 34 O.S. § 8 (A), Movants do not believe that SQ 737 will meet
the 138,970 signatures necessary to be placed on the ballot pursuant to O.K. CONST. art V, § 2.

6. Based on the number of signatures delivered to the Secretary of State, the validity
rate for the signatures would need to be in excess of ninety percent (90%), which is a statistical
impossibility given historical validity rates and the limited time Movants had to verify
signatures,

7. Movants do not want to waste this Court’s efforts nor taxpayer money on
pursuing SQ 737 when Movants are reasonably certain that it will fail to garner the requisite

number of signatures.



8. The ballot committee, OKCRI, is in the process of filing its final report to the
Oklahoma Ethics Commission. This means that the Oklahoma Civil Rights Initiative will no
longer be a viable ballot committee. Due to the expectation that SQ 737 will fail to garner the
requisite number of signatures, the funding for OKCRI has ceased and OKCRI has no funds to
defend SQ 737.

WHEREFORE, Movants request that this Honorable Court find that: 1) Movants are
allowed to withdraw SQ 737 from consideration by this Court and future submission to the

Oklahoma State Election Board, and 2) this matter regarding SQ 737 is dismissed.

Resides & Resides, PLLC

615 North Broadway, Suite 203

Oklahoma City, Oklahoma 73102

Phone: (405) 605-6547

Fax: (405) 605-6577

ATTORNEYS FOR W, DEVIN RESIDES AND
THE OKLAHOMA CIVIL RIGHTS INITIATIVE



CERTIFICATE OF SERVICE

The undersigned certifies that on the 4™ day of April, 2008, a true and correct copy of the
foregoing Objection to the Signature Count was filed with the Supreme Court of the State of
Oklahoma, and was mailed, postage prepaid, to the following at the address indicated:

Honorable W.A. Drew Edmondson
Attorney General of Oklahoma
313 NE 21* Street

Oklahoma City, OK 73105

M. Susan Savage

Secretary of State

2300 N. Lincoln Blvd, Ste 101
Oklahoma City, OK 73105-4897

Kathy Jeckel

c¢/o Secretary of State

2300 N. Lincoln Blvd, Ste 101
Oklahoma City, OK 73105-4897

American Civil Liberties Union of Qklahoma
Attn: Charles S. Thornton

3000 Paseo Drive

Oklahoma City, OK 73103

Richard O’Carroll
2171 N. Vancouver Ave.

Tulsa, Ok 74127 w

Shaun T. Riley*




IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

VRE: ) FILED
) | SUPREME COURT
STATE QUESTION NO. 737, ) No. 105,525 STATE OF QKLARUMA
| ) APR 1 5 2008
INITIATIVE PETITION NO. 387. ) F' L E D

MICHAEL S. RICHIE
5 APR 18 2008 CLERK
RDER OKLAHOMA SEUHE IARY
OF STATE -

On April 4, 2008, the proponent, Devin Resides, filed a motion to withdraw
the above styled and numbered cause from consideration by this Court and future
submission to the State Election Board for placement on the ballot. In addition,
the proponent requests dismissal of the cause. The motion presehted indicates
that: the proponent does not believe that sufficient signatures have been collected
to place the matter on the ballot pursuant to the Okla. Const. Art. 5, §2 and 34
O.S. 2001 §8(a); and neither the proponent nor the ballot committee has sufficient
funds to pursue or to defend the initiative contest.

All parties, organizations, attorneys of record and other interested entities
listed on the Supreme Court’s Docket are ordered to show cause within 15 days of
the date of this order why the above styled and numbered cause should not be

withdrawn as abandoned and dismissed. See, In re Initiative Petition No. 364,

1996 OK 129, 930 P.2d 186.

DONE BY ORDER OF THE SUPREME COURT IN CONFERENCE THIS

14™M DAY OF APRIL, 2008.

%QM-M MMQ‘(\
' CHIEF JUSTICE

WINCHESTER, C.J., EDMONDSON, V.C.J.,, HARGRAVE, KAUGER, WATT,
TAYLOR, COLBERT, REIF, JJ. concur.




IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

FILED

No. 105,525 APR 28 2008

OKLAHQMA SECRE lAY
OF STATE
RESPONSE OF ATTORNEY GENERAL W. A. DREW EDMONDSON IN
SUPPORT OF PROPONENT’S MOTION TO WITHDRAW INITIATIVE
PETITION

IN RE:

STATE QUESTION NO. 737,
INITIATIVE PETITION NO. 387.

—-— N — =

In compliance with this Court’s April 15, 2008, Order, the Attorney General

responds to the Proponent’s Motion to Withdraw Initiative Petition 387, as follows:

POSITION OF THE ATTORNEY GENERAL

It is the Position of the Attorney General that, as the Petition’s
Proponent, Mr. Resides, Requests, Initiative Petition No. 387
Should be Withdrawn as Abandoned and this Cause Dismissed.

Given the procedural posture of the cause now before the Court, it is the
position of the Attorney General that the request of the Petition’s Proponent, Mr.
Devin Resides, that Initiative Petition No. 387 be withdrawn, should be granted
and this cause dismissed for the following reasons:

1. The apparent numerical sufficiency of the minimal
number of signatures collected in support of the
Initiative Petition has been challenged,

2. In light of that challenge, Proponent Resides in his
Motion admits that given the minimal number of
signatures collected in support of the Petition, the
validity rate for the signatures gathered would
need to exceed 90% in order for there to be
sufficient signatures to send the Petition to a vote
of the people. He further admits that this is a

statistical impossibility. RECEIVED
APR 2 8 2008
OKLAHOMA SECRETARY

OF STATE



3. In light of these admissions, it would be an
exercise in futility, a waste of taxpayer’s money,
judicial resources and the time, money and effort
of the parties for the Court not to withdraw this
Petition as abandoned and dismiss this case;

4. Abandonment of Initiative Petitions in Oklahoma
is a frequent occurrence;

5. Unlike Proponent in Initiative Petition No. 364,
930 P.2d 186 (Okla. 1996}, Proponent Resides
does not seek to withdraw signatures filed in
support of the Petition. Rather, he admits that it
is statistically impossible for the signatures
gathered in support of the Petition to be sufficient,
and

6. Because this case does not involve the withdrawal
of signatures, this Court’s 1996 ruling on
withdrawal of signatures is not a bar to
withdrawal of Petition No. 387 as abandoned and
dismissal of this case.

Any student of the history of the initiative process in Oklahoma quickly
realizes that scores upon scores of initiative petitions have been abandoned by
their proponents. This fact is easily verified by referring to Attorney General’s
Appendix No. 1, a historical summary of all State Questions from the Secretary
of State’s Official Website. The Appendix summarizes the history of all State
Questions from statehood to date. Even a cursory examination of the Appendix
reveals that scores upon scores of initiatives have been abandoned and

withdrawn. In sum, abandonment of an initiative petition by its proponent is a

common occurrence in Oklahoma.



Unlike Proponent Joe Windes in [nitiative Petition No. 364, 930 P.2d 186,

(Okla. 1996), who sought to withdraw the signatures offered in support of that
Initiative Petition, Proponent Resides in the case at hand, does not seek to
withdraw the signatures he collected and filed.in support of Petition No. 387. In
the 1996 case, Proponent Windes sought to withdraw over two hundred and four
thousand (204,000) signatures filed in support of a petition, because “he wished
to advance a different but undisclosed constitutional procedure.” Id. at 196.

In the 1996 case there was no challenge to the apparent sufficiency of the
signatures collected in support of the Petition and thus the initial determination
of the sufficiency of the signatures became final and binding upon the parties.

In this case, however, there is a challenge to the apparent numerical
sufficiency of the signatures. In response to that challenge, Proponent Resides
admits that it is statistically impossible — given the minimal number of signatures
collected in support of his Petition — to prevail on that issue. Proponent Resides,
is thus in a far different position than Proponent Windes in the 1996 case. In that
case, this Court correctly held that Mr. Windes lacked the power to withdraw the
signatures. There is no such request in this case, and accordingly this Court’s.
holding in that case is not an impediment to favorably ruling on Proponent
Resides’ Motion.

In addition to admitting the statistical impossibility of succeeding in the

challenge to the signature count, Proponent Resides states that the funding efforts



in support of the Petition have ceased and that there are no funds to defend to
Petition.

Given Proponent’s admission regarding the statistical impossibility of
prevailing, and his indication that there are no funds to defend the Petition, it
would b-e an exercise in futility, a waste of judicial resources, taxpayer’s. funds,
and the time and resources of all others involved for this cause to further proceed.
Accordingly, as requested, this Court should enter its Order finding that under the
procedural posture of this case, Petition No. 387 should be withdrawn as
abandoned and the case dismissed.

Respectfully submitted,

WA Ll

NEAL LEADER, OBA #5310

SENIOR ASSISTANT ATTORNEY GENERAL
313 NE 21°% Street

Oklahoma City, OK 73105

(405) 522-4393; FAX (405) 522-0669
ATTORNEY FOR ATTORNEY GENERAL

W. A. DREW EDMONDSON




CERTIFICATE OF SERVICE

This is to certify that on this 25" day of April, 2008, a true and correct copy
of the foregoing instrument was mailed, first class mail, postage prepaid, to the

following:

W. Devin Resides

615 N. Broadway, Ste, 203
Oklahoma City, OK 73102
Proponent

Shaun T. Riley

Resides & Resides PLLC
615 N. Broadway, Suite 203
Oklahoma City, OK 73102
Attorney for Proponents

Laure M. Resides

615 N. Broadway, Suite 203
Oklahoma City, OK 73102
Attorney for Proponents

Attorneys for Protestants

Marc Battle

NAACP

99 Hudson Street, Suite 1600
New York, NY 10013

Anurima Bhargava

NAACP

99 Hudson Street, 16® Floor
New York, NY 10013

Lenora Michelle Lapidus
ACLU

125 Broad Street, 18" Floor
New York, NY 10004

Richard O’Carroll
2171 N. Vancouver Ave.
Tulsa, OK 74127

Jacqueline Ann Berrien
NAACP

99 Hudson Street, 16™ Floor
New York, NY 10013

Tamya Bernyce Cox

ACLU

3000 Paseo Drive
Oklahoma City, OK 73103

Araceli Martinez-Olguin
ACLU Women’s Rights Project
125 Broad Street, 18™ Floor
New York, NY 10004

Dennis David Parker

ACLU

125 Broad Street, 18™ Floor
New York, NY 10004



John Payton

NAACP

99 Hudson Street, 16® Floor
New York, NY 10013

Andre Ivan Segura

ACLU

125 Broad Street, 18% Floor
New York, NY 10004

M. Susan Savage
Secretary of State

101 State Capitol

2300 N. Lincoln Blvd.
Oklahoma City, OK 73105

Reginald Schuford

ACLU

125 Broad Street, 18® Floor
New York, NY 10004

Charles Scott Thornton
ACLU

3000 Paseo Drive :
Oklahoma City, OK 73103

Public Officials

Kathy Jeckel

c/o Secretary of State

101 State Capitol

2300 N. Lincoln Blvd.
Oklahoma City, OK 73105

%4

NEAL LEADER



IN THE SUPREME COURT OF THE STATE OF OKLAHOMA
In re:

INITIATIVE PETITIONER NO. 387,

Case No. 105,52F E LE D

APR 28 2008

| ENTRY OF APPEARANCE OKLAHOMA SECRE IAY
OF SENIOR ASSISTANT ATTORNEY GENERAL, NEAL LEADER OF SIWE
ON BEHALF OF ATTORNEY GENERAL EDMONDSON

STATE QUESTION NO. 737,

Neal Leader, Senior Assistant Attorney General for the State of Oklahoma,
enters his appearance in the above matter as attorney for Attorney General W. A.
Drew Edmondson.

Neal Leader

SWt Attorngy G

Signature of Counsel

Office of the Attorney General

Firm

313 NE 21* Street

Mailing Address

Oklahoma City, OK 73105
City State Zip Code
(409) 522-4393

Area Code Telephone Number
(405) 522-0669

Area Code Fax Number

neal.leaden@oag.ok.gov

Email address

RECEIVED

APR 2 8 2008

OKLAHOMA SECRETARY
OF STATE



CERTIFICATE OF MAILING TO PARTIES

I certify that a true and correct copy of the Entry of Appearance was mailed
this 25™ day of April, 2008, by depositing it in the U.S. Mail, postage prepaid, to:

W. Devin Resides

615 N. Broadway, Ste, 203
Oklahoma City, OK 73102
Proponent

Shaun T. Riley

Resides & Resides PLLC
615 N. Broadway, Suite 203
Oklahoma City, OK 73102
Attorney for Proponents

Laure M. Resides

615 N. Broadway, Suite 203
Oklahoma City, OK 73102
Attorney for Proponents

Attorneys for Protestants

Marc Battle

NAACP -

99 Hudson Street, Suite 1600
New York, NY 10013

Anurima Bhargava

NAACP

99 Hudson Street, 16" Floor
New York, NY 10013

Lenora Michelle Lapidus
ACLU

125 Broad Street, 18™ Floor
New York, NY 10004

Richard O’Carroll
2171 N. Vancouver Ave.
Tulsa, OK 74127

John Payton

NAACP

99 Hudson Street, 16" Floor
New York, NY 10013

Jacqueline Ann Berrien
NAACP

99 Hudson Street, 16™ Floor
New York, NY 10013

Tamya Bernyce Cox
ACLU

3000 Paseo Drive
Oklahoma City, OK 73103

Araceli Martinez-Olguin
ACLU Women'’s Rights Project
125 Broad Street, 18® Floor
New York, NY 10004

Dennis David Parker

ACLU

125 Broad Street, 18® Floor
New York, NY 10004

Reginald Schuford

ACLU

125 Broad Street, 18" Floor
New York, NY 10004



Andre Ivan Segura

ACLU

125 Broad Street, 18® Floor
New York, NY 10004

Kathy Jeckel

c/o Secretary of State

101 State Capitol

2300 N. Lincoln Blvd.
Oklahoma City, OK 73105

Charles Scott Thornton
ACLU

3000 Paseo Drive
Oklahoma City, OK 73103

Public Officials

M. Susan Savage
Secretary of State

101 State Capitol

2300 N. Lincoln Blvd.
Oklahoma City, OK S

NEAL LEADER



105,525

IN THE SUPREME COURT OF THE STATE OF
OKLAHOMA

IN RE:

STATE QUESTION NO. 737
INITIATIVE PETITION NO. 387

APPENDIX

OF ATTORNEY GENERAL FILED IN SUPPORT OF
PROPONENT’S MOTION TO WITHDRAW INITIATIVE
PETITION

NEAL LEADER, OBA #5310
SENIOR ASSISTANT ATTORNEY GENERAL
313 NE 21°" STREET
OKLAHOMA CITY, OK 73105
(405) 522-4393
(405) 522-0669 FAX
EMAIL: neal_leader@oag.ok.gov

APRIL 25, 2008



Number

1

INDEX OF ATTACHED APPENDIX

Description

Historical Summary of
all State Questions from
the Secretary of State’s
Official Website

Relevance

Appendix demonstrates that
the abandonment of an
Initiative Petition by its
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IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

IN RE: )
)
STATE QUESTION NO. 737 ) No. 105,525
)
INITIATIVE PETITION NO. 387 )
BRIEF IN SUPPORT OF PROPONENT’S
MOTION TO WITHDRAW STATE QUESTION 737,
INITIATIVE PETITION 387
Protestants Mike Shelton, Jabar Shumate, Fannie Bates,
Randall T. Coyne, Bob Darcy, Bernadette Huber, Rey Madrid,
Bernice Mitchell, Earl D. Mitchell, Jr., and Juanita
Vasquez Sykes (“Protestants”) urge the Court to sustain
Proponent’s Motion to Withdraw State Question 737,
Initiative Petition 387, and to further order that the
cause be withdrawn as abandoned and dismissed. In support

thereof, Protestants show the Court as follows.

Background

Initiative Petition 387 (“IP 387”) was filed with the
Secretary of State on Septeﬁber 10, 2007, and signature
pamphlets were filed with the Secretary of State on
December 10, 2007. The Secretary of State certified the
signature count to 'this Court on February 7, 2008, and on
February 25, 2008, this Court issued an order finding the
signatures on the petition to appear numerically sufficient

and directed the Secretary of State to publish notice. On
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March 7, 2008, Protestants filed their objection to the
signature count and challenged IP 387 on other legal
grounds as well. On April 4, 2008, Proponent Resides filed
a Motion to Withdraw (“Proponent’s Motion”), and the Court
on April 15, 2008, ordered all interested entities to show
cause why the petition should not be withdrawn as abandoned
and dismissed. It is in response to Proponent’s Motion and
this Court’s order that this brief is submitted.

Argument and Authority

The Court should sustain Proponent’s Motion because
Proponent cannot successfully defend a challenge to the
numerical sufficiency of IP 387. By doing so, the Court
will spare the taxpayers and the Protestants the effort and
additional expense of a signature challenge proceeding in
which the outcome appears inevitable.

There 1is long-standing precedent 1in state 1law for
permitting the withdrawal of signatures from an initiative
petition in the interest of judicial economy and preventing
a waste of taxpayer dollars. See, e.g., In re Initiative
Petition No. 2, City of Chandler, 1935 OK 139, 4 6; 41 P.2d
101. In Chandler, signers of a municipal 1initiative
petition requested to have their names withdrawn prior to a
hearing before the city clerk on the sufficiency of the

petition. The city clerk permitted the withdrawals, found



the number of signatures on the petition insufficient
because of the withdrawals, and proponents appealed. 1935
OK 139 at 99 6, 7. Noting that nothing in the Constitution
or statutes addressed withdrawal of names from a petition,
1935 OK 139 at 9 10, this Court permitted the withdrawals,
reasoning: “To absolutely prohibit a citizen from
withdrawing his name from a petition voluntarily signed by
him, at any time after it has been filed, but before action
is had either on the sufficiency of the petition or on the
relief sought by the petition, would be a harsh and
unreasonable rule and one apt to work hardships and cause
useless government and individual expense.” 1935 OK 139 at
T 17.

The same reasoning should prevail in this case. The
Court can spare useless government and individual hardship
and further expense by dismissing IP 387. Here, as in
Chandler, the petition lacks sufficient signatures to
qualify for the ballot. Proponent, 1in his Motion at 5,
concedes that he does not believe IP 387 will meet the
number of signatures required. Protestant's current
investigation of IP 387 and its signatures confirms
Proponent's prediction that it is, in fact, impossible to
meet the minimum requirement. Indeed, the history of

signature challenges in this Court supports the Proponent’s



contention that to be successful would require “a
statistical impossibility given historical wvalidity rates.”
Proponent’s Motion at 9 6. See, e.g., In re: Initiative

Petition No. 379, 2006 OK 89, 155 P.3d 32.

In view of the Proponent’s admission to the Court that
he has no funds to defend the signature challenge,
Proponent’s Motion at 8, failure to sustain the Motion
would only delay the unavoidable result at significant
further expense to the taxpayers and to Protestants.

Further, the Court should allow the withdrawal of IP
387 despite the Court’s decision 1in In re Initiative
Petition No. 364, 1996 OK 129, 930 P.2d 186 (the ™“Term
Limits” case). There, the Court refused to let the
proponent withdraw signatures in support of the petition in
question. Unlike the Term Limits case, Proponent Resides
does not seek to actually withdraw individual signatures,
but rather submits that it is statistically impossible to
meet the required number of signatures and, thus, does not
wish to waste more of this Court’s resources and taxpayer
dollars.

Similarly, the procedural posture of this case 1is
markedly different than the Term Limits case. At the time
of the proponent’s petition for withdrawal in the Term

Limits case, the sufficiency of the signature count was not



challenged, and the Court was already in a position to rule
on the legal challenge. The proponent in that case asked
to withdraw the petition less than a month before the Court
was set to decide the 1legal issues involved 1in the
challenge. See In re Initiative Petition No. 364, 930 P.2d
at 196. Here, although the Protestants’ signatures
challenge process is well underway, the hearing process on
Protestants’ signature challenge before the Court-appointed
Referee has not begun. As opposed to the instant case,
there was little, 1if any, economic advantage to permitting
the withdrawal of the Term Limits petition. There could
scarcely be a better time to end the challenge to IP 387.
Here, as in Chandler, the numerical sufficiency of IP 387
is in dispute, and a final ruling has not been issued at
the time of the application for withdrawal. Because the
challenge to the initial determination of the signature
count has not been ruled on by the Court, Proponent’s
application for withdrawal is timely.

This Court long has adhered to the policy that when
the unconstitutionality of an initiative petition 1is
manifest, the people should be spared a costly and useless
election. See, e.g., In re Initiative Petition 349, State

Question 642, 1992 OK 122, 9 1; 838 P.2d 1. In this



instance, the people should be spared the further expense
of costly and useless litigation.

Conclusion

The Court should sustain Proponent’s Motion to

Withdraw. Proponent has conceded that he cannot
successfully defend a challenge to the numerical
sufficiency of IP 387. The Court should spare the

taxpayers and the Protestants the hardship and added
expense of a hearing on the merits when the outcome is not
in doubt and Proponent wishes to abandon his defense of the

petition.
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The proponent’s April 4, 2008 motion to withdraw State Question No.
737, Initiative Petition No. 387 is effective to concede the merits of the protestants’
signature challenges, and the realistic probability that the total number of signatures
tendered will be inadequate to withstand the challenges. The court finds that the
proponent’s concession is reasonable, and should be accepted, and that the petition

should be declared numerically insufficient.

All issues raised in connection with the filing of this Initiative Petition

stand fully concluded by this order.

DONE BY ORDER OF THE SUPREME COURT IN CONFERENCE

THIS 11™ DAY OF JANUARY, 2010.

C A Zeln

< CHIEF JUSTICE

EDMONDSON, C.J., TAYLOR, V.C.J., HARGRAVE, KAUGER, WATT,
WINCHESTER, COLBERT, and REIF, JJ. - Concur

OPALA, J. - Not participating



