n Act

ENROLLED SENATE
BILL NO. 1288 By: Shurden of the Senate

and

Hamilton of the House

An Act relating to labor; amending 40 O.S. 2001,
Sections 1-210, as amended by Section 5, Chapter 452,
0.8.L. 2002, 2-209, 2-503, 2-606, 3-106, as last
amended by Section 6, Chapter 177, 0.S.L. 2003 and 3-
111 (40 O.S. Supp. 2003, Sections 1-210 and 3-106),
which relate to the Oklahoma Security Act of 1980;
excluding services performed by certain agricultural
laborers from definition of employment; defining
terms; providing for benefits for educational
employees for noneducational employment under certain
circumstances; adding additional initial claim to
procedures for claims and notices; clarifying
language; modifying procedures for certain appeals;
clarifying language; providing additional exception
to certain benefit wages charged to certain
employers; adding employees to the list of
acquisitions of certain acquiring employers; making
an appropriation to the Employment Security
Administration Fund; providing for codification;
providing for noncodification; and providing an
effective date. v .

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 40 0.S8. 2001, Section 1-210, as
amended by Section 5, Chapter 452, 0.S.L. 2002 (40 0.S. Supp. 2003,
Section 1-210), 1is amended to read as follows:

Section 1-210. EMPLOYMENT.

"Employment" means:

(1) Any service, including service in interstate commerce,
performed by:

(a) any officer of a corporation; or
(b) any individual who, under the usual common-law rules

applicable in determining the employer-employee
relationship, has the status of an employee.

(2) (a) any service, including service in interstate commerce,
performed by any individual other than an individual




who is an employee under paragraph (1) of this section
who performs services for remuneration for any person:

(1) as an agent-driver or commission-driver engaged
in distributing meat products, vegetable
products, fruit products, bakery products,
beverages other than milk, or laundry or dry
cleaning services, for his or her principal; or

(ii) as a traveling or city salesperson, other than as
an agent-driver or commission-driver, engaged
upon a full-time basis in the solicitation on
behalf of, and the transmission to, his or her
principal, except for sideline sales activities
on behalf of some other person, of orders from
wholesalers, retailers, contractors, or operators
of hotels, restaurants or other similar
establishments for merchandise for resale or
supplies for use in their business operations;

(b} provided, the term "employment" shall include services
described in divisions (i) and (ii) of subparagraph
(a) of this paragraph if:

(1) the contract of service contemplates that
substantially all of the services are to be
performed personally by such individual;

(ii) the individual dces not have a substantial
investment in facilities used in connection with
the performance of the services, other than in
facilities for transportation; and

(1ii) the services are not in the nature of a single
transaction that is not part of a continuing
relationship with the person for whom the
services are performed.

(3) Service performed in the employ of this state or any of its
instrumentalities or any political subdivision thereof or any of its
instrumentalities or any instrumentality of more than one of the
foregoing or any instrumentality of any of the foregoing and one or
more other states or political subdivisions; provided, that such
service is excluded from "employment" as defined in the Federal
Unemployment Tax Act, 26 U.S.C., Section 3306(c) (7), and is not
excluded from "employment" under paragraph (7) of this section.

(4) Service performed by an individual in the employ of a
community chest, fund, foundation or corporation, organized and
operated exclusively for religious, charitable, scientific, testing
for public safety, literary or educational purposes, or for the
prevention of cruelty to children or animals, no part of the net
earnings of which inures to the benefit of any private shareholder
or individual, no substantial part of the activities of which is
carrying on propaganda, or otherwise attempting to influence
legislation and which does not participate in, or intervene in,
including the publishing or distributing of statements, any
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political campaign on behalf of any candidate for public office;
provided that such organization had four or more individuals in
employment for some portion of a day in each of twenty (20)
different weeks, whether or not such weeks were consecutive, within
either the calendar year or preceding calendar year, regardless of
whether they were employed at the same moment of time.

(5) Service performed by an individual in agricultural labor as
defined in subparagraph (a) of paragraph (15) of this section when:

(a) such service is performed for a person who:

(i) during any calendar quarter in either the
calendar year or the preceding calendar year,
paid remuneration in cash of Twenty Thousand
Dollars ($20,000.00) or more to individuals
employed in agricultural labor; or

(1i) for some portion of a day in each of twenty (20)
different calendar weeks, whether or not such
weeks were consecutive, in either the calendar
year or the preceding calendar year, employed in
agricultural labor ten or more individuals,
regardless of whether they were employed at the
same moment of time.

(b) for the purposes of this paragraph any individual who
is a member of a crew furnished by a crew leader to
perform service in agricultural labor for any other
person shall be treated as an employee of such crew
leader:

(1) if such crew leader holds a valid certificate of
registration under the Farm Labor Contractor
Registration Act of 1963, Public Law 95-562, 29
U.S.C., Sections 1801 through 1872; or
substantially all the members of such crew
operate or maintain tractors, mechanized
harvesting or crop-dusting equipment, or any
other mechanized equipment, which is provided by
such crew leader; and

(ii) 1f such individual is not an employee of such
other person within the meaning of paragraph (1)
of this section or subparagraph (d) of this
paragraph.

(c) for the purposes of this paragraph, in the case of any
individual who is furnished by a crew leader to
perform service in agricultural labor for any other
person and who is not treated as an employee of such
crew leader under subparagraph (b) of this paragraph:

(1) such other person and not the crew leader shall
be treated as the employer of such individual;
and
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(1i) such other person shall be treated as having paid
cash remuneration to such individual in an amount
equal to the amount of cash remuneration paid to
such individual by the crew leader, either on his
or her own behalf or on behalf of such other
person, for the service in agricultural labor
performed for such other person.

(d) for the purposes of this paragraph, the term "crew
leader" means an individual who:

(1) furnishes individuals to perform service in
agricultural labor for any other person;

(ii) pays, either on his or her own behalf or on
behalf of such other person, the individuals so
furnished by the crew leader for the service in
agricultural labor performed by them; and

(iii) has not entered into a written agreement with
such other person (farm operator) under which
such individual is designated as an employee of
such other person.

(6) The term "employment" shall include domestic service in a
private home, local college club or local chapter of a college
fraternity or sorority performed for a person who paid cash
remuneration of One Thousand Dollars ($1,000.00) or more in the
calendar year or the preceding calendar year to individuals employed
in such domestic service in any calendar quarter.

(7) For the purposes of paragraphs (3) and (4) of this section
the term "employment" does not apply to service performed:

(a) in the employ of:

(i) a church or convention or association of
churches; or

(ii) an organization which is operated primarily for
religious purposes and which is operated,
supervised, controlled, or principally supported
by a church or convention or association of
churches;

(b) by a duly ordained, commissioned or licensed minister
of a church in the exercise of his or her ministry or
by a member of a religious order in the exercise of
duties required by such order;

(¢} 1in the employ of a governmental entity referred to in
paragraph (3) of this section if such service is

performed by an individual in the exercise of duties:

(i) as an elected official;
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(e)

(£)

(ii) as a member of a legislative body, or a member of
the judiciary of a state or political
subdivision;

(iii) as a member of the State National Guard or Air
National Guard;
(iv) as an employee serving on a temporary basis in

case of fire, storm, flood or

similar emergency;

snow, earthquake,

(v) 1in a position which, under or pursuant to the
laws of this state, is designated as a major
nontenured policymaking or advisory position, or
a policymaking or advisory position the
performance of the duties of which ordinarily
does not require more than eight (8) hours per
week;

as an election official or election worker if the
amount of remuneration received by the individual
during the calendar year for services as an
election official or election worker is less than
One Thousand Dollars ($1,000.00);

(vi)

by an individual receiving rehabilitation or
remunerative work while participating or enrclled in a
program in a facility that:

(1) conducts a program of rehabilitation for
individuals whose earning capacity is impaired by
age, physical or mental deficiency, or injury; or

(ii) conducts a program that provides remunerative
work for individuals who, because of their
impaired mental or physical capacity cannot be
readily absorbed into the competitive labor
market;

as part of an unemployment work-relief or work-
training program assisted or financed in whole or in
part by any federal agency or an agency of a state or
political subdivision thereof, by an individual
receiving such work-relief or work-training; or

by an inmate of a custodial or penal institution.

(8)

The term "employment" shall include the service of an

individual who is a citizen of the United States, performed outside
the United States, except in Canada, in the employ of an American
employer other than service which is deemed "employment" under the
provisions of paragraphs (11) or (12) of this section or the
parallel provisions of another state’s law, if:

(a)

the employer’s principal place of business

in the

United States is located in this state;
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